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Applying the SMCR to out-of-scope fi rms
  Investment fi rms that are not yet subject to the Senior 
Managers and Certifi cation Regime should be arming 
themselves ahead of HM Treasury’s promised extension of 
the scheme.  Julian Sampson  provides reconnaissance.  

 Men of a certain age will be familiar with the scene. 
 Having (mis)spent a period of their youth watching war fi lms, 

they’ll recognise the situation. Th e outpost defenders are down 
to their last rounds. Th ey’ve already sustained heavy casualties. 
Th e enemy, vastly superior in numbers and technology, are 
preparing for a last fatal assault. 

 Th e defenders know they’re coming, but they don’t know 
when or how the attack will come. Th ey can’t see their opponents 
– all they can do is listen to the tramp of their boots or the beat 
of their spears. And they can only hope that the preparations 
they’ve made will be suffi  cient to withstand them. 

 So it is with smaller investment fi rms. Still coping 
with the onslaught of MiFID II, pondering the possible 
implications of Brexit, they are also faced with the prospect 
of having to implement the somewhat unknown and 
uncertainly-timed Senior Managers and Certifi cation Regime 
(SMCR) across their fi rms, at some as-yet-unspecifi ed 
date in 2018. 

 We all know it’s coming. HM Treasury announced the 
extension of the SMCR to all investment fi rms back in 
October 2015. However, there’s been nothing more specifi c 
as to timing since then. Indeed, there’s been nothing more 
specifi c as to content either. Th e only thing fi rms currently out 
of scope have to go on is how the regime has been implemented 
in the banks and insurers, and to try to draw parallel lessons 
from their experiences. 

 So how to prepare? In those old fi lms the plucky defenders 
might send out scouts to survey past battlefi elds or spy on the 
enemy camp. Th ey might interrogate survivors of previous 
encounters. Th is is admittedly an inexact science. Signals may be 
misread, clues misunderstood. 

 And so it is with the smaller fi rm. But at the moment it’s 
all we have to go on. Th e key to survival is understanding the 
enemy and his objectives. What are the Government and 
Financial Conduct Authority seeking to achieve in this extension 
of SMCR? How are they likely to alter tactics from their previous 
encounter with the banks and insurers? 

 Th e smaller fi rm will do well to look back at the origin 
of the SMCR regime. Designed to strengthen and extend 

accountability in the sector, the FCA and other policymakers 
saw the fi nancial crisis of 2007-08 as indicative of the poor 
performance and behaviour of many individuals working in 
the fi nancial services industry. Th e Approved Persons Regime 
was viewed as too broad and insuffi  ciently focused on senior 
management. Th e Parliamentary Committee on Banking 
Standards said that it “created a largely illusory impression 
of regulatory control over individuals, while meaningful 
responsibilities were not in practice attributed to anyone.” 

 So this is the concept that the currently out-of-scope fi rms 
should have at the front of their minds – how do we show 
where responsibility lies? Where and, particularly, with whom, 
does the buck stop? All of the likely changes impacting on 
smaller fi rms will have this as their objective. 

 Th e FCA has already stated that the key principles of 
the SMCR regime as implemented in March this year will 
be applied to all fi rms. Th ankfully, the FCA recognises that 
most fi rms will only have to implement a “subset” of those 
key elements of the SMCR. However, the FCA to date has 
declined to expand on what that “subset” might be. So the 
best that the currently out-of-scope fi rm can do is to consider 
what the key elements of the regime are now and how they 
might be translated into arrangements within their own fi rm 
in order that the conduct regulator achieves its principal 
“accountability” objective. 

 One of the key elements of the SMCR is ascribing specifi c 
responsibilities to specifi c people. Th ere is a long list of these 
responsibilities as currently applied to banks. Most of these 
will not be applicable to smaller fi rms. But they will certainly 
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have to decide who takes responsibility for the fi rm on 
an overall basis. It’s a safe assumption that the person on 
whom the FCA is focusing here is the chief executive or 
senior partner. 

 But the FCA may require the fi rm to decide who are 
the other key decision-makers in the fi rm, the board 
members and executive committee members (or their 
equivalents). Th ese may in fact be individuals below board 
level if they have “ultimate responsibility and oversight” of 
activities. Th ese activities may include sales, compliance, 
HR, IT and product development. For currently in-scope 
fi rms, the FCA and PRA have specifi ed a list of “senior 
management functions”. 

 So the key task now for the smaller fi rm is to consider 
who might carry out those functions if the FCA chooses to 
specify them for all fi rms. Some specifi c responsibilities – 
for fi nancial crime, client assets, if held – will normally 
go to those who currently hold the relevant controlled 
function. If the role doesn’t exist at your fi rm, don’t 
worry – you don’t have to have all of them. But if the 
role does exist in the fi rm, that person is likely to be 
captured by the new regime. Th e next task is then to 
consider whether the person carrying out that role is on 
the board. Th e FCA’s current expectation is that they 
should be. 

 Another key element of the SMCR is the Responsibilities 
Map. Th is shows in diagrammatic form who is responsible 
for what. Th e FCA wants to see in the map that the fi rm 
has clear and appropriate governance arrangements and 
reporting lines. Th ese maps must be kept up to date and 
sent to the regulator with certain applications. Th e FCA 
is quite particular about the level of detail that should be 
on the map. 

 While this might sound straightforward, this might 
be new for a smaller fi rm. Many fi rms manage quite well 
without such an organisation chart in place. Indeed, 
where the fi rm is small and everybody is used to working 
with each other, such documents add little value. 
However, that pre-supposes that the map is actually 
meant to benefi t the fi rm – it’s not. As the FCA makes 
clear in SYSC 4.5.6, the purpose of the map is to help the 
regulator itself identify “who it needs to speak to about 
particular issues and who is accountable if something 
goes wrong.” 

 Preparation for the potential roll-out of the 
Responsibilities Map is, at this stage, relatively easy. If 
you’ve already got an organisation chart, consider how it 
can be enhanced by adding job titles or descriptions, or 
key elements of responsibility. If you don’t have such a 
thing in place, start thinking about one now. 

 Th e map is accompanied by a related document, the 
Statement of Responsibilities (SoR). Th is is intended to 
show the responsibilities that the senior manager has as 
part of their role. Again, the FCA is particular that it should 
be a succinct, clear description of each responsibility and 
should not cross-refer or include links to other documents. 

(Indeed, banks are required to keep SoRs up to date on an 
ongoing basis and to submit revised SoRs to the regulators 
if there has been a signifi cant change to a senior manager’s 
responsibilities). 

 If a SoR looks and sounds like the job description 
held by staff  at the smaller fi rm, that’s good. Th ey should 
look like that. However, many smaller fi rms will not have 
a job description in place, even for senior staff . (Junior 
staff  will often have nothing more than a contract giving 
them a title and reporting line). Management objectives 
and responsibilities may have been agreed informally, 
be undocumented and have been arrived at without 
full consideration of any gaps or overlaps with other 
management team members. 

 Perhaps the biggest change brought about by the 
SMCR is the pushing back of responsibility for ensuring 
the competence of staff  – and their fi tness and propriety – 
from the FCA to the fi rm. In reality, this is where that 
responsibility always lay. However, this has now been 
made explicit under the SMCR. 

 The current regime now requires banks and insurers 
to obtain references for all senior management roles, 
to consider their skills in the context of the board as 
a whole, as well as assess their fitness and propriety. 
All of these would have been done anyway, without 
the need for FCA encouragement .  This requirement 
for references is extended to all those ‘significant 
harm functions’ covered by the parallel Certification 
Regime. This will include anybody whose role requires 
them to hold a qualification – in other words, anyone 
currently in a retail advisory or management position. 
The upshot of this is that the smaller firm will now 
have to pay closer attention to how it evidences its 
recruitment processes. 

 However, recruitment at the smaller fi rm is often a 
much more informal process. If references are taken, they 
are frequently verbal. More importance may be placed on 
existing team members having worked with the candidate 
previously. Criminal record checks will not necessarily 
be carried out. And the documentation held by the fi rm 
supporting the decision to appoint a candidate will be 
much less substantial. 

 Th is is the area likely to require most attention at the 
smaller fi rm. Most of these fi rms will lack a dedicated 
Human Resources function and as such be reliant on the 
recruiting manager or another shared resource to carry 
out these checks. But it is anticipated that this aspect of 
the SMCR regime may be implemented as it currently 
applies to banks and insurers – so time spent now revising 
recruitment procedures and documents is likely to be 
well spent. 

 Other aspects of the SMCR could prove similarly 
testing for smaller firms. Currently in-scope entities 
are required to have handover procedures, where 
the individual vacating a position has to prepare a 
comprehensive set of handover notes for their successor. 
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These notes should specify any ongoing matter that 
the successor would “reasonably expect” to be aware of. 
Given the difficulty of managing mis-matched notice 
periods and ensuring that judgements in these notes 
are supportable, one would hope that the FCA would 
see that the implementation of these in smaller firms 
is problematic. 

 Similarly, with the requirements to notify the FCA. 
Banks are now obliged to submit a revised SoR to the 
regulators if there has been a signifi cant change in a senior 
manager’s responsibilities. If the FCA is to insist on such 
notifi cations being made by fi rms currently out-of-scope, 
one can only hope that it is geared up for the increase in 
notifi cations they receive. 

 Notifi cation requirements also apply to breaches 
of the behavioural standards as set out in the new 
Code of Conduct (COCON). Th ese apply widely, and 
fi rms currently in-scope are required to notify the FCA 
immediately of breaches by senior managers and annually 
of breaches by all other individuals subject to COCON if 
those breaches have led to disciplinary actions. Again, if 
the FCA really wants to be advised of these events by all 
fi rms, those fi rms are entitled to expect the regulator to be 
ready to receive them. 

 In-scope fi rms will now be used to asking candidates to 
obtain a criminal record check on application. However, 
it is uncertain whether the FCA’s expectation is that this 
is a one-off  event, or to be repeated on a routine basis. 
SYSC 10.10 is clear that this must take place as part of 
vetting, but it is unclear whether renewal of this check on 

a routine basis should be part of a fi rm’s regular assessment 
of an employee. Other FCA publications have referred to 
this check being “regular”. Th is might prove onerous for 
the smaller fi rm and their employee. 

 At the time of writing, reports from our scouts 
and insiders are not encouraging. Although the FCA 
speaks of the need for proportionality, it has given 
no indication of which of these areas might not be 
implemented in smaller fi rms. Th e FCA is currently 
conducting a cost benefi t analysis, for which inputs 
from fi rms must be received by the end of October. Th is 
shows that they are looking at the costs of implementing 
the entire regime, unchanged, across the whole fi nancial 
services sector. 

 So the lessons for directors of smaller fi rms are pretty 
clear – prepare for the worst. And if you do that, you’ll be 
in the position of the grizzled veterans you saw in those 
old movies – still standing at their posts, having done their 
duty. And at the end of the day, that’s what everybody 
wants, including the FCA, who will happily leave you to 
get on with it. As Macaulay would say, “even the ranks of 
Tuscany could scarce forbear to cheer”. 

 ■  Julian Sampson  (julian@fulcrumcompliance.com) is 
director of Fulcrum Compliance (www.fulcrumcompliance.
com) and was chair of the Chartered Institute for Securities 
and Investment compliance professional forum from 2009-
2015. He presents a half-day course ‘SMCR – A guide for fi rms 
not yet in scope’ for Goodacre UK Ltd, details of which can be 
found on their website (www.goodacreuk.com).


